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Supreme Court Upholds
City’s Condemnation Action
Under Takings Clause

In a 5-4 decision in the case of Kelo v. City of New Lon-
don, the Supreme Court held that a city’s condemnation
of private homes to serve economic revitalization plans
falls under the Public Use Clause of the Fifth Amendment
and is constitutional.! As a result, the City of New London
will be permitted to proceed with its redevelopment plans
over the objections of homeowners.?

The case presented the following question to the
Court: “What protection does the Fifth Amendment’s pub-
lic use requirement provide for individuals whose prop-
erty is being condemned, not to eliminate slums or blight,
but for the sole purpose of ‘economic development’ that
will perhaps increase tax revenues and improve the local
economy?”® The majority’s inquiry turned, in particular,
on whether the city’s development plan serves a “public
purpose.”*

Background

In 2000, New London approved a development plan
that, according to the Supreme Court of Connecticut,
sought to create over 1,000 jobs, increase taxes and rev-
enues, and revitalize the economically distressed city.®
In 1998, prior to passage of the plan, the city contracted
with a recently reactivated private nonprofit organization
and issued bonds to create a Fort Trumbull State Park in
one area of the city.® One month after the bond issuance,
Pfizer, Incorporated announced that it planned to build a
$300 million research facility adjacent to Fort Trumbull.”
Months later, the developer submitted its redevelopment
plans for state review and obtained state-level approval.
The plan focused on Fort Trumbull, an area with approxi-
mately 115 privately owned properties, as well as thirty-
two acres of land formerly occupied by a naval facility.®

Kelo v. City of New London, 2005 WL 1469529, at *8 (June 23, 2005) (Justice
Stevens wrote for the majority with Souter, Ginsburg, Bryer and Ken-
nedy, who also wrote a separate concurrence. O’Connor filed the dis-
sent with Rehnquist and Thomas, who also filed a separate dissenting
opinion). See also NHLP, Supreme Court Agrees to Hear Oil Industry’s Rent
Control Case, 34 Hous. L. BuLL. 232, 235 (2004) (briefly discussing Kelo).
According to the respondents, owners were offered “just compensation”
for their property. 2005 WL 1469529, at *4.

2Id.

SNHLP, Supreme Court Agrees to Hear Oil Industry’s Rent Control Case, 34
Hous. L. BuLL. 232, 235 (2004).

42005 WL 1469529, at *6.
°ld. at *2.

°ld. at *3.

7Id.

81d.
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In addition to the Pfizer facility, plans for the seven par-
cels of land included a hotel, shopping area, recreational
facilities, a pedestrian “riverwalk,” eighty new residences,
a state park, a museum, office and retail space, and park-
ing or retail services.” The developer depended upon the
Pfizer facility to attract new commerce to the area."

The city council authorized the developer to purchase
or otherwise acquire the private properties through emi-
nent domain." Of the 115 properties in the Fort Trumbull
area, owners of 100 accepted the developer’s offers and
sold their properties.'”” The other owners, whose proper-
ties are known to be in good condition, became the subject
of condemnation proceedings."

New London’s “Public Purpose” = Public Use

Inrejecting the challenge to the city’s plan, the Supreme
Court first made clear what the case was not about. The
Court stated that the case was not one about a plan that
conferred a private benefit to a particular private party.™*
Similarly, it also stated that the issues in the case did not
turn on whether the city’s plan served as a pretextual pub-
lic purpose in order to confer a private benefit.'s

The Court turned to the plaintiffs’ two main argu-
ments, both of which it rejected. In responding to the argu-
ment that using eminent domain for economic development
impermissibly blurs the boundary between permissible
public and prohibited private takings, the Court relied on
its decision in Berman v. Parker, 348 U.S. 26 (1954).' In Ber-
man, an owner of a department store in a blighted area
of Washington, D.C. argued, unsuccessfully, that the leas-
ing or selling of the owner’s land to a private redeveloper
constituted a taking from one businessman for the benefit
of another.'” The Court found Berman supportive of New
London’s use of private industry, by way of its contractual
arrangement with the development firm, to carry out pub-
lic functions such as community redevelopment.’®

The Plaintiffs’ second argument, calling for a bright-
line rule to curtail a city from transferring property for the
sole purpose of putting it to a more productive use that
garners more taxes, failed as well.”” Although the Court

°Id.
101d.
UId. at *4.
2[d.

3]d. One of the private owners includes a woman who was born on her
property in 1918 and has lived there her entire life. Id.

“4d. at *5.

]d. The Court also made it clear that its review would focus on the city’s
plan as a whole and would not consider each parcel of property one-by-
one. Id. at *8.

1614, at *8.
Id.
814,
Id. at *9.

agreed that such an instance would naturally raise sus-
picion, it did not see the “hypothetical” relevant in the
instant matter since it found no such transfer of property
under the facts of the case.?

In rejecting the challenge to the city’s plan,
the Supreme Court first made clear what the
case was not about. The Court stated that the
case was not one about a plan that conferred
a private benefit to a particular private party.

The Court also dispensed with plaintiffs’ alternative
argument that plans that involve the taking of private
property are only permissible where there is a “‘reason-
able certainty’ that the expected public benefits will actu-
ally accrue.”?! After having addressed a similar issue in the
regulatory takings case, Lingle v. Chevron, only one week
prior,? the Court quickly rejected the proposed standard,
citing Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 242
(1984).2 According to the Court, Midkiff made it clear that
“the State’s purpose of eliminating the ‘social and eco-
nomic evils of a land oligopoly’ qualified as a valid public
use.”? It reasoned that a constitutional rule that would
first require a showing of the likelihood of success of a
development plan would significantly impede the suc-
cessful consummation of the plan.”® Therefore, the Court
declined to second-guess the city’s determinations about
what property it needed to acquire in order to effectuate
its plans, and reiterated that such decisions should be left
to the legislative branch.?

Notably, a number of amici curiae made additional
arguments against the taking of property for economic
development purposes.” The NAACP, AARP, South Jersey

4,
A1,

25ee NHLP, Supreme Court Strikes Down Takings Test Used in Oil Industry
Rent Control Case, 35 Hous. L. BuLL. 157, 160 (2004).

2“When the legislature’s purpose is legitimate and its means are not irra-
tional, our cases make clear that empirical debates over the wisdom of
takings—no less than debates over the wisdom of other kinds of socio-
economic legislation—are not to be carried out in the federal courts.”
Kelo, 2005 WL 1469529, at *9 (citing Midkiff). Midkiff concerned a stat-
ute that transferred title from lessors to lessees for just compensation
in order to reduce the concentration of land ownership. Kelo, 2005 WL
1469529, at *7.

d.
#Id. at *9.
[d.

¥See Brief of Amici Curiae National Association for the Advancement of
Colored People (NAACP), AARP, Hispanic Alliance of Atlantic County,
Inc., Citizens in Action, Cramer Hill Resident Association, Inc., and the
Southern Christian Leadership Conference in Support of Petitioners,
2004 WL 2811057 (Dec. 3, 2004) [hereinafter Brief of Amici Curiae].
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Legal Services and other civil rights organizations com-
plained that the permissive taking of private property for
purely economic development purposes will breed dispro-
portionate harm to racial and ethnic minorities, the elderly
and the economically underprivileged.” The amici stated
that expanding the scope of the public use doctrine to
include the potential for economic development, “would
leave this important fundamental right subject to the unre-
strained will of the majority. Absence of judicial protection
from majoritarian impulses is especially troubling . . . .”#
Before holding that the city’s plans constituted a pub-
lic use, the Court clarified the limits of its decision.®® It
noted that states remained free to place further restrictions
on its exercise of the takings power by the passage of state
constitutional provisions or statutes that limit the grounds
upon which takings may be exercised, thereby imposing
stricter definitions of “public use” than federal jurispru-
dence requires.* Justice Kennedy’s concurrence pointed
out that, although he agreed that there should be a pre-
sumption of validity of redevelopment plans, a more strin-
gent standard of review than that announced in Berman
and Midkiff might be appropriate for a more narrowly
drawn category of takings (i.e. private transfers where
there exists a risk of undetected and impermissible favor-
itism). Kelo, 2005 WL 1469529, at *12. The Court concluded
by dismissing the plaintiffs’ constitutional claim and
affirming the Connecticut Supreme Court’s decision.*

Dissenting Opinion

With a dissenting opinion longer than the majority’s,
Justice Sandra Day O’Connor stated that the Court signifi-
cantly expanded the meaning of “public use.”** O’Connor
distinguished Berman and Midkiff from the instant case by
pointing out that the elimination of those respective prop-
erties sought to remedy harms (blight and the concentra-
tion of landownership in the hands a few, respectively).>
Therefore, the dissent reasoned that the fact that the prop-
erties were conveyed to private parties did not matter in
those cases because the elimination of the harm achieved
a public benefit.*® In contrast, the New London plaintiffs’
properties had not been found to be sources of harm.*

BId. at *3.
2Id. at *6-7 (footnote omitted).
30Kelo, 2005 WL 1469529, at *10.

3i1d. Citing City of Wayne v. Michigan, 684 N.W. 2d 765 (Mich. 2004), the
NAACRP et al. pointed out that the Michigan Supreme Court, under its
state constitution, recently disqualified economic development as a pub-
lic use. Brief of Amici Curiae, supra note 27, at *21.

32Kelo, 2005 WL 1469529, at *12.
¥d. at *17.

3Id. at *16.

®Id.

%Id.

The dissent’s primary problems with the majority
had to do with: (1) the lack of detail in the opinion about
how courts should conduct inquiries into takings whose
sole purpose is to convey benefits to private transferees”
and (2) the fact that the decision may only be used to
“upgrade” instead of “downgrade” property.* The later
point, in the dissent’s view, made the Public Use Clause
redundant with the Due Process Clause, which already
prohibits irrational government action.*

The conservative property rights
organizations behind the Kelo litigation
effort have begun to regroup.

Lastly, the dissenting opinion noted that while the
majority based its decision upon a carefully deliberated
and elaborate plan, other governmental bodies may pass
legislation with less care but still be able to draw upon the
Court’s opinion for its authority.* The dissent concluded
that the majority left nearly all real property susceptible to
condemnation.*

Conclusion

The reach of the Court’s decision remains to be seen.
In the meantime, the conservative property rights orga-
nizations behind the Kelo litigation effort*? have begun to
regroup. In June, the Institute for Justice, a “libertarian
public interest law firm” that represented plaintiff Susette
Kelo before the Supreme Court, launched and committed
$3 million to a “Hands Off My Home” campaign against
the use of eminent domain powers by state and local gov-
ernments.” Federal legislation that would limit such pow-
ers also has recently been introduced.* m

¥1d. at *17.
3d. at *18.
¥Id.
0rd.
4]d.

“25ee Jeffrey Rosen, The Unregulated Offensive, N.Y. TimEs MaG., Apr. 17,
2005 (describing, inter alia, the place of the Kelo litigation in the Constitu-
tion in Exile Movement).

“Press Release, Institute for Justice, IJ's $3 Million National Campaign
Tells Lawmakers: “Hands Off My Home” (June 29, 2005), available at
http:/ / www.ij.org/ private_property/ castle/6_29_05pr.html.

“Responses from United States congressional members have included
a resolution (H. Res. 340) and proposed prohibitions on the use of fed-
eral funds to transfer private property for purposes of “economic devel-
opment” without owner consent (e.g., S. 1313; H.R. 3087). See National
Low Income Housing Coalition, Bills Filed to Limit the Power of Eminent
Domain, 10 MEmo To MEMBERS 26 (July 1, 2005), at http:/ /www.nlihc.org/
mtm/mtm10_26.html.
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Does Your Client Have an RHS
Guaranteed Home Loan?

Most attorneys or housing counselors representing
or advising a Rural Housing Service (RHS)' Guaranteed
Single Family Home Loan borrower do not know that
their client has an RHS guaranteed Section 502 loan. This
is because the client-homeowners are not likely to know
it and none of the documents that the clients typically
bring with them when they are facing defaults or foreclo-
sure discloses that RHS guaranteed their home loan. As a
result, neither the attorney or any other advocate is likely
to seek any relief that the homeowner may be entitled to if
the borrower is facing foreclosure.

The Section 502 Guaranteed Loan Program is autho-
rized by Section 502(h) of the Housing Act of 1949. The
program, which is similar to the Federal Housing Admin-
istration (FHA) Section 203° single family home loan
program, was designed to encourage private mortgage
lenders to make single family home loans to eligible low-
and moderate-income rural households. The primary
incentives offered to the lenders are the authority to use
their conventional loan mortgage instruments and a 90%
guarantee against losses in the event the borrower defaults
on the loan and the lender is forced to foreclose.*

The Section 502 guaranteed loan program has been
in existence since 1991. Since that time more than 185,000
loans have been made under the program in rural areas
throughout the United States. While the program started
with relatively modest annual appropriations, in recent
years annual appropriations for the program have grown
to over $3.3 billion. The program’s growth has come pri-
marily as a result of the current Administration’s promo-
tion of homeownership and the Administration’s and
Congress’ efforts to shift emphasis from the Section 502
direct loan program to the guaranteed loan program. This
is because the direct loan program, with its deep interest
subsidies, serves lower-income households and is, there-
fore, substantially more expensive than the guaranteed
loan program. Since the Administration and Congress are
increasingly concerned about the budget impacts of vari-
ous programs, particularly when they are serving the poor,
they have tended to shift emphasis from more expensive

'RHS, which guarantees the Section 502(h) loans, is an agency within the
Department of Agriculture, which has its national office in the District
of Columbia. Its programs are administered in the various states by the
Rural Development (RD) division of the department. In this article, refer-
ences to the program and its administration will be solely to RHS since
the issues and decisions discussed in this article were all made by RHS or
its predecessor agency the Farmers Home Administration (FmHA).

242 US.C.A. § 1472 (h) (West 2003).
312 US.C.A. § 1709 (West 2001).
142 US.C.A. § 1472(h)(1) (West 2003).

to less expensive programs without fully acknowledging
the programmatic impacts of such shifts.

Section 502 Guaranteed loan borrowers are typically
only advised that their loan is guaranteed at, or prior
to, the initial loan closing. At that time they are asked to
execute a request for a loan guarantee® that informs them
that RHS will be asked to guarantee their home loan and
advises them of the consequence of a default that results
in a loss to RHS. Borrowers are also alerted to the fact that
they have an RHS guaranteed loan in the loan closing
documents, which show the charges assessed to the bor-
rower. These include a guarantee fee charged to the lender
by RHS that is passed on to the borrower. The borrower is
otherwise not advised of the RHS guarantee.

Most attorneys or housing counselors
representing or advising a Rural Housing
Service Guaranteed Single Family Home
Loan borrower do not know that their client
has an RHS guaranteed Section 502 loan.

Most significantly, when a borrower defaults on his
or her loan, nothing in the default notice or in any other
communication from the lender advises the borrower that
the loan is guaranteed or that the borrower may have any
foreclosure avoidance or due process protections under the
program. Thus, attorneys or other advocates that review
the default notice, the promissory note or even the deed of
trust will not discover that the loan is RHS guaranteed.

There are three forms of assistance that borrowers
may have under the RHS guaranteed loan program. First,
they may be eligible for moratorium relief, a program that
allows them to defer their mortgage payments for up to
two years if they are unable to continue to make their
mortgage payments for reasons beyond their control,
such as loss of income or increased expenses. Second, they
may be entitled to have their guaranteed loans refinanced
under the Section 502 direct loan program, which would
make them eligible for interest subsidy payments that
substantially reduce their monthly mortgage payments.
Third, they may be entitled to an appeal hearing under
the RHS appeals procedure to contest the lender’s deci-
sion to foreclose or RHS' failure to extend a moratorium
or other assistance.®

5RD Form 1980-21 (Rev. 1-03).

SIndeed, if guaranteed loan borrowers are entitled to an appeal hearing,
they are also entitled to notice of the fact that their loan is guaranteed by
RHS and that they have a right to appeal adverse decisions. See United
States v. White, 429 F. Supp. 1245 (N.D. Miss. 1977).
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Guaranteed loan borrowers have all of these rights by
virtue of the fact that their loans are authorized and guar-
anteed under Title V of the Housing Act of 1949,” which
authorizes RHS to make both direct and guaranteed loans.
Section 505° of that act authorizes RHS to extend mora-
torium relief to Section 502 loan borrowers and does not
distinguish between direct and guaranteed borrowers.
Section 502° of the act authorizes RHS to refinance the
loans of all borrowers and Section 521'° authorizes the
extension of interest subsidies. Lastly, Section 510(g)" of
the act requires RHS to provide persons who are denied
assistance under the act, or whose assistance is terminated,
an opportunity to appeal the adverse decision to a person
who has authority to reverse it.

Unfortunately, RHS has not extended any of these
statutory rights to guaranteed loan borrowers. When it
adopted the guaranteed loan regulations in 1991, it took
the position that the statutes authorizing these forms of

The National Housing Law Project is
considering challenging RHS’ failure

to extend moratorium relief, refinancing
and appeal rights to guaranteed loan
borrowers and is looking for possible
plaintiffs in a case against the agency.

assistance do not mandate their extension to guaranteed
loan borrowers.'? More recently, when a guaranteed loan
borrower requested both forms of assistance, the agency
responded that its regulations preclude guaranteed bor-
rowers from receiving moratorium relief and maintained
that they are not entitled to an appeal hearing because the
decision to foreclose their loan is made by the lender and
not RHS."® The RHS letter carefully avoided the underly-
ing statutory arguments by simply not addressing them.
The National Housing Law Project is considering
challenging RHS’ failure to extend moratorium relief, refi-
nancing and appeal rights to guaranteed loan borrowers
and is looking for possible plaintiffs in a case against the

742 U.S.C.A. §§ 1472 et seq. (West 2003).
51d. § 1475.

9Id. § 1472.

107d. § 1490a(1).

114, § 1480(g).

2Rural Housing Loans, 56 Fed. Reg. 15,748, 15,752 (April 17, 1991)
(7 C.ER. pt. 1980).

BBLetter from Russell Davis, RHS Administrator, to Mark D. Esterle, Ken-
tucky Legal Aid (July18, 2005).

agency. Ideally, the plaintiffs would be guaranteed loan
borrowers who have defaulted or are about to default on
their loans for reasons beyond their control and are likely
to face foreclosure unless they are extended assistance by
RHS. Advocates who represent such borrowers should
contact Gideon Anders at the National Housing Law Proj-
ect to discuss their clients’ circumstances and options.'

The question remains, how does an advocate deter-
mine whether a client is a 502 guaranteed loan borrower?
The process is actually relatively simple. All an advocate
needs to do is to call the lender that is identified on the
loan documents and ask whether the loan is RHS guaran-
teed. To assist in the process and avoid having to call every
lender, advocates can get a list of guaranteed lenders in
their state from their state Rural Development office. The
information is also available by state on the RD Web site.!®

Advocates and counselors are urged to determine
whether their clients’ loans are guaranteed by RHS in
order to assist them in securing foreclosure relief and in
avoiding potential malpractice claims. B

“Mr. Anders can be reached by phone at 510-251-9400 or by e-mail at
ganders@nhlp.org.

5See, e.g., http:/ /www.rurdev.usda.gov/ ca/pdf%20files%20and%20do
cuments/ GRH%20Participating%20Lender%20List%20March2005.pdf
(California lenders participating in the guaranteed loan program). RD
state offices have their own Web sites. They can be accessed from the
national RD Web site at http:/ /www.rurdev.usda.gov/recd_map.html.
Typically, the list of lenders participating in the guaranteed home loan
program may be found under the single family housing program link on
each state’s RD homepage.
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District Court Dismisses and
Remands Section 515 Residents’
Claims Against USDA

On December 19, 2003, elderly and low-income Ore-
gon residents of several Section 515 Rural Rental Housing
(RRH) projects! filed an Administrative Procedures Act
(APA) statewide class action suit against the United States
Department of Agriculture (USDA).? Faced with imminent
rentincreases and threatened displacement from two of the
projects, because Rural Housing Service (RHS, a division
of the USDA) accepted mortgage prepayments in viola-
tion of the Emergency Low Income Housing Preservation
Act of 1987 (ELIHPA), the residents also sued the private
owners involved.® By filing, residents sought to overturn
the prepayment of loans for two projects and enjoin the
prepayment of an additional four loans on other projects.*
The extent of the threatened loss of housing included
forty-four units in the prepaid projects and 151 units in the
projects with noncompliant loan prepayment approvals.

However, on May 25, 2005, the United States District
Court for the District of Oregon dismissed the residents’
federal claims against the federal defendants and own-
ers of the properties.® Concurrently, the court granted
the defendants’” motions for summary judgment and
remanded the plaintiffs’ state claims to state court.®

Background

ELIHPA

The owners of the six projects received RHS loans prior
to either the passage of ELIHPA, or ELIHPA's extension to
projects financed between 1979 and 1989.” They executed
loan documents that allowed them to prepay their loans
at any time or after an initial use-restricted period. In 1988,
Congress passed ELIHPA because of its concern that a
large portion of the Section 515 housing stock was vul-
nerable to mortgage prepayments and conversion to uses
other than low-income housing—actions that displace
large numbers of residents and thwart the basic purpose

ISection 515 housing is financed under Section 515 of the Housing Act of
1949. 42 US.C.A. § 1485 et seq. (as amended) (West, WESTLAW current
through P.L. 109-18 (end) approved 6-29-05).

2Goldammer v. Veneman, No. 03-CV-1749-BR (D. Or. filed Dec. 19,
2003).

342 U.S.C.A. §§ 1472(c) et seq. (West, WESTLAW current through P.L. 109-
18 (end) approved 6-29-05).

“Since RHS entered into an agreement with the owners giving them the
option of prepaying—effectively approving prepayment—residents of
the remaining four projects were not free from harm because their pos-
sible displacement could also occur.

Goldammer, No. CV 03-1749-BR, slip op. (D. Or. May 25, 2005).
°Id. at 3.

"The owners constitute related limited partnerships.

of the Section 515 program.® ELIHPA applied to all Sec-
tion 515 projects financed before December 21, 1979, and
subsequent legislation extended its application to proj-
ects that were financed between December 21, 1979, and
December 15, 1989.°

ELIHPA precludes RHS from approving or accepting
a Section 515 prepayment until certain requirements have
been met. One such requirement includes an effort by RHS
to enter into an agreement with the owner that would
keep the project in the program for an additional twenty
years.!” In seeking an agreement and attempting to keep
the owner in the program, RHS must offer approved incen-
tives to the owner." If an incentive offer is rejected and the
owner refuses to enter into an agreement, the owner must
offer to sell the project to a qualified nonprofit organiza-
tion or public agency at fair market value.”? This manda-
tory offer of sale is subject to certain exceptions, including
the determination that prepayment would not materially
affect minority housing opportunities and that there is an
inadequate supply of safe, decent and affordable housing
within the market area.”® In certain instances, where resi-
dents will be displaced but there is no affect on minority
housing opportunities, owners may prepay while agree-
ing to keep units affordable for current residents."* If 180
days of the mandatory offer of sale period expires without
a bona fide purchase offer, RHS may accept the owner’s
prepayment request.'s

Events Prior to the Noncompliant Prepayment Approvals
and Acceptances

The Oregon owners, while believing that the ELIHPA
restrictions illegally violated their contractual rights, filed
a lawsuit in 1998 against RHS challenging its refusal to
accept prepayment of their loans. Captioned as DBSI/TRI
IV Limited Partnership v. USA, the lawsuit was one of three
filed by a set of related owners." The other two lawsuits
involved eighteen Section 515 projects in Idaho."” In all
three lawsuits, the owners claimed that RHS’ failure to

842 U.S.C.A. §§ 1472(c) et seq.
°Id. § 1472(c)(1)(A)-(B).
1074, § 1472(c)(4)(A); 7 C.E.R. § 3560.655 (2004).

142 U.S.C.A. § 1472(c)(4)(B)-(C) (West, WESTLAW current through P.L.
109-18 (end) approved 6-29-05); 7 C.E.R. § 3560.656 (2004).

1242 U.S.C.A. § 1472(c)(5)(A) (West, WESTLAW current through P.L. 109-
18 (end) approved 6-29-05); 7 C.E.R. § 3560.658(b) (2004).

1342 U.S.C.A. § 1472(c)(5)(G) (West, WESTLAW current through P.L. 109-
18 (end) approved 6-29-05); 7 C.E.R. § 3560.658(b) (2004).

147 C.ER. § 3560.658(b)(2) (2004).

1542 US.C.A. § 1472(c)(5)(A)(ii) (West, WESTLAW current through PL.
109-18 (end) approved 6-29-05); 7 C.E.R. § 3560.659 (2004).

1DBSI/ TRIIV Limited Partnership v. USA, No. 98-1325 (D. Or. filed Oct.
27,1998).

Kimberly Assocs. v. USA, No. 98-83-5-LMB (D. Idaho filed Feb. 25, 1998)
(affecting one project); Atwood-Leisman v. USA, No. 98-416-S-BLW (D.
Idaho filed Oct. 26, 1998) (affecting 17 projects). See also, NHLP, RHS
Owners Allowed to Quiet Title to Their Property in Derogation of ELIHPA,
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accept the prepayments was wrongful and entitled them
to quiet title under state law. One of the Idaho law suits,
Kimberly Associates v. United States (Kimberly),"® was the
first to proceed. Parties to the other suits agreed to hold
their cases in administrative abeyance until resolution of
the Kimberly case.

The Idaho District Court dismissed Kimberly, holding
that the unmistakability doctrine' precluded the owners
from securing relief.® The owners appealed the decision
to the Ninth Circuit. The Ninth Circuit then reversed on
that issue and suggested, in dicta, that the owners might
be entitled to relief under Idaho state quiet title law.?!
Upon remand, the district court (Kimberly 1I) issued an
unprecedented decision that provided the owners the
relief they sought—namely the right to quiet title with-
out regard to ELIHPA.?2 The Kimberly II district court also
denied residents of the Idaho project the right to intervene
and challenge the proposed prepayment under the APA.»
The second Idaho case, Atwood-Leisman v. USA (Atwood-
Leismany), followed Kimberly 1 and granted the owners the
relief they sought, but on different grounds.?

One of the Kimberly residents sought to appeal the
adverse decision to the Ninth Circuit. The agency chose not
to appeal the substantive matter.® RHS, instead, entered
into an agreement in principle with the owners under
which it and the owners would make efforts to transfer the
Oregon and Atwood-Leisman projects to nonprofit or public
entities that would keep the projects in the RHS program.?

32 Hous. L. BuLt. 258 (2002) (discussing the Kimberly and Atwood-
Leisman decisions).

8Kimberly Assocs., No. 98-83-S-LMB (D. Idaho filed Feb. 25, 1998).

YThe unmistakability doctrine is a contract defense available to govern-
ment entities. See generally United States v. Winstar Corp., 518 U.S. 839
(1996) (plurality opinion); Joshua I. Schwartz, Assembling Winstar: Tri-
umph of the Ideal of Congruence in Government Contract Law?, 26 Pus. CONT.
L.J. 481, 485 (1997).

WKimberly Assocs., No. 98-83-5-LMB, slip op. (D. Idaho Jan. 25, 1999).

AKimberly Assocs., 261 F3d 864 (9th. Cir. 2001); see also, NHLF, Ninth
Circuit Authorizes Circumvention of RHS Section 515 Preservation Statute
Through a Quiet Title Action, 31 Hous. L. BuLL. 216 (2001). A Ninth Circuit
Court of Appeals decision remains non-binding outside of the states cov-
ered by the western circuit’s jurisdiction.

2Kimberly Assocs., No. 98-83-S-LMB, slip op. (D. Idaho Dec. 12, 2002).

Bd. The Kimberly residents were unaware of the case at the time the
district court issued its initial decision.

% Atwood-Leisman, No. 98-416-S-BLW, slip op. (D. Idaho Nov. 18, 2002),
repealed by No. 98-416-S-BLW, slip op. (D. Idaho July 7, 2004) (order-
ing dismissal of matter with prejudice following parties’ Stipulation for
Dismissal with Prejudice).

»Pending resident Jane Doe’s appeal of the case on the merits and the
district court’s intervention denial, the Ninth Circuit stayed the quiet
title order and enjoined subsequent conveyance. See also NHLF, Ninth
Circuit Stays Order Allowing Section 515 Landlord to Prepay Loan, 33 Hous.
L. BuLL. 55, 71 (2003).

%The agreement did not apply to the Kimberly project or a seventh Ore-
gon project, both of which had Section 8 project-based subsidies, which
at least temporarily protected the residents from displacement.

In the event that the parties could not accomplish the
transfer, the agreement authorized the owners to prepay
the loans and committed RHS to accept the prepayments.
None of the residents in any of the Idaho or Oregon proj-
ects were advised of the agreement or negotiations between
RHS and the owners. Subsequently, the Ninth Circuit dis-
missed the Idaho resident’s motion to intervene and con-
ditional appeal as moot because of the parties” agreement
and allowed the Kimberly 1I decision to stand.”

Noncompliance in Oregon

While the Oregon owners entered into negotiations
with local nonprofit and public housing agencies to pur-
chase all of the projects, negotiations between RHS and
the owners fell apart with respect to the six Oregon proj-
ects. The issue that appears to have broken the negotia-
tions was the appraised value of the projects. RHS and the
owners disagreed about the values of the properties, or
more specifically, the cash that the owners would receive
from the sale of the properties to the intended nonprofit
and public entity buyers. Pursuant to their agreement
with RHS, the owners chose to prepay their loans on two
of the projects, and RHS accepted the prepayments in or
about December 2003.

In turn, the owners filed a motion on December 17,
2003, in the Oregon District Court to enforce the settlement
agreement and quiet title on the two prepaid properties.
The court issued the two quiet title orders on December
19, 2003, and the owners then purportedly transferred the
projects to a nonprofit Idaho corporation, which promptly
notified the residents that their rents would be increased
because the RHS rental subsidies had been terminated by
the prepayment.® It was not until then that the residents
of the projects became aware of (1) the agreement between
RHS and the owners, (2) the prepayments and (3) the sub-
sequent sale to the nonprofit organization, an entity which
had not, at the time of transfer, received RHS’ approval as
a qualified purchaser.

Oregon Litigation Efforts

In response to rent-increase notices and following
resident meetings and correspondence with the USDA
and owners, residents of the two prepaid projects realized
that the prepayment threatened immediate rent increases
and possible displacement. This forced them to file, with
the assistance of the Oregon Law Center, an application
for a temporary restraining order seeking to maintain
current rent levels and tenant protections.”

The residents filed their complaint against the then
USDA Secretary and Administrator, the Director of the

YKimberly Assocs., 2004 WL 1663523 (9th Cir. July 22, 2004) (unreported
opinion).

#DBSI/TRI IV Limited Partnership v. USA, No. 98-1325-JE (D. Or. Dec.
19, 2003) (Docket Nos. 42-43).

PGoldammer, No. 03-CV-1749-BR (D. Or. filed Dec. 19, 2003).
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USDA’s Oregon Rural Development office, DBSI/TRI
IV, DBSI Realty Corporation (the former limited partner
owner) and Northwest Real Estate Capital Corporation
(the new owner of one of the prepaid projects).*® Their
complaint raised a due process claim, based on a lack
of proper notice, and an Administrative Procedures Act
claim against the government defendants alleging that the
approvals and acceptances of the prepayments were arbi-
trary and capricious, not in accordance with law, without
observance of procedure, short of statutory and constitu-
tional right and constituted abuses of discretion.” Regard-
ing DBSI, the residents claim that the owner violated their
rental agreements as well as ELIHPA and its implement-
ing regulations when it (1) failed to provide the residents
with proper notice, (2) failed to offer to sell the projects
to qualified nonprofits or public agencies, and (3) failed
to submit prepayment requests and other required infor-
mation and documentation to RHS prior to prepaying the
loans.* The residents raised state claims against the pri-
vate defendants as well.*

Following a temporary restraining order hearing on
December 23, 2003, the owner of the projects agreed to
refrain from raising rents for sixty days. However at the
expiration of that period, the owners threatened to raise
rents as early as April 1, 2004. Faced with this threat, resi-
dents pursued their request for a preliminary injunction.

Because DBS], in anticipation of residents filing Gold-
ammer, sought and secured a quiet title declaration in DBSI/
TRI1V Limited Partnership v. USA, the residents also sought
to intervene in that case. The residents sought to have the
two quiet title orders set aside upon intervention.

The District Court’s Denial of the Residents’ Motion to
Intervene

On September 15, 2004, the Oregon District Court
denied the residents” motion to intervene in the owners’
DBSI/TRI 1V Limited Partnership v. USA matter.®* The
court’s rationale, similar to an argument by the owner
in Kimberly, pointed to the fact that the residents sought
to assert the same claims as they had in their affirmative
Goldammer v. Veneman case (a pending matter before the
same judge). Therefore, the court reasoned that the resi-
dent-applicants “failed to establish that they are so situ-
ated that the disposition of the action may, as a practical
matter, impair or impede Applicants’ ability to protect
their interest.”*

0d.
3.
2]d.
3Id.

3Goldammer, No. 03-CV-1749-BR, slip op. (D. Or. Sept. 15, 2004) (internal
quotations omitted).

*®[d. at 8.

The District Court’s Denial of Residents’ Preliminary
Injunction Request

Two weeks after the Oregon District Court denied the
residents the right to intervene in the owners’ quiet title
case, the same judge denied their request for a prelimi-
nary injunction.* Prior to rendering its decision, the court
engaged in a lengthy discussion about Kimberly. It then
stated that all of the arguments raised by the Oregon resi-
dents were raised in the Kimberly litigation.””

Although the Kimberly resident attempted to raise an
APA argument, the court never considered it because the
Ninth Circuit precluded the resident from participation
in the owners’ case by denying intervention. An analy-
sis, under the APA, is precisely what the Oregon District
Court would need to undertake and reconcile with a quiet
title claim in light of the congressionally mandated ELI-
HPA. No court has yet to conduct such an analysis.

The Oregon District Court ultimately stated that the
Ninth Circuit concluded that ELIHPA could not prevent
the enforcement of contracts between RHS and owners.*
It then decided that the residents were not likely to suc-
ceed on the merits of their claims and denied the prelimi-
nary